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APPEAL FROM A JUDGMENT OF LIMITED DIVORCE IN FAVOR 
OF APPELLEE GRANTED BY THE UNITED STATES DIS¬ 
TRICT COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 

i 

| 

Jurisdictional Statement 

This is an appeal from a final judgment of limited divorce 
granted by the United States District Court for the Dis^ 
trict of Columbia in favor of the appellee, and denying the 
appellant's application for absolute divorce on grounds of 
more than five years voluntary separation. 

I 

i 

I 

Statement of the Case 

On July 26, 1946 appellee filed complaint for limited 
divorce on grounds of cruelty (App. 1). The appellant 
denied any cruelty and by a cross-complaint claimed a 
final judgment of absolute divorce because the parties had 
been separated for more than twenty-five years (App. 4). 
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At the trial the evidence of both parties were substan¬ 
tially in accord. The appellee testified that the parties 
were married in Baltimore, Maryland August 9, 1913, and 
for the first ten years their marriage was a happy one (App. 
10). On July 27, 1927 she stated that the appellant “told 
me he didn’t want the responsibility of a family any more” 
(App. 10). She stated they did not live together as hus¬ 
band and wife since that time and they had not talked to one 
another since 1927 (App. 10). Other than the fact of this 
separation there is not one syllable of evidence of any con¬ 
duct of the appellant towards the appellee tending to show 
any cruelty, or acts of physical violence, or any claim by the 
appellee which affected her health. The appellant bore out 
the testimony of the appellee that the parties had not lived 
as husband and wife since 1926 because “the case between 
she and I was grossly incompatible and no possible chance 
of a successful continuation of our union” (App. 12). He 
further stated that the appellee would accept that (App. 
12). Based on these facts the Court concluded that the 
appellee proved a case of cruelty. There was evidence that 
the appellant lived in his six unit apartment (App. 13) in 
which he and a Mr. Spruce shared a bed room, and a Mrs. 
Wallace had a room and all of them shared expenses (App. 
14), but the appellant expressly denied any impropriety 
between Mrs. Wallace and himself, (App. 14), and there 
was no evidence adduced showing anything to the contrary. 
There was no evidence whatever that the appellee ever did 
anything about the separation which existed at least since 
July 1927, and the evidence fails to show any request by 
either party to resume their marital relationship at any time 
since year 1927. 


Statement of Points 


1. The appellee failed in any respect to prove any cruel¬ 
ty whatever. 
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2. The evidence was conclusive that the appellant was j 
entitled to a final judgment of absolute divorce on grounds 
of separation since 1927. 

3. The Trial Judge had no right to infer any improprie- j 
ty between the appellant and his female roomer Mrs. Wal- j 
lace, in absence of evidence. 

j 

i 

Summary of Argument 

L The appellant’s complaint was for a limited divorce 
on grounds of cruelty. That both parties admitted the j 
separation since at least 1927, during which they did not live 
together, in absence of any other testimony there was no j 
cruelty which was the basis for granting a limited divorce, j 

2. In view of the evidence of all witnesses to the effect 

I 

that the parties had not lived together since at least 1926, 
and the evidence failed to show anything whereby either j 
party attempted to end the separation, the evidence was | 
conclusive that a voluntary separation existed for more 
than five years entitling the appellant to an absolute divorce 
and the Court’s conclusion that the appellee never acqui-1 
esced for a moment (App. 16) is not supported by any evi- j 
dence. 

i 

3. The evidence disclosed that to aid in the expense 
the appellant took into the apartment two roomers, both 
were friends and one was a man and one a woman, and 
from this the Court inferred there was improper conduct, 
although the evidence expressly shows denials, and no evi-j 
dence adduced except the Court’s own suspicion. 

Argument 

To support the appellee’s claim for limited divorce on 
grounds of cruelty there must be some cruelty shown in; 
the evidence. The entire evidence is devoid of any acts of! 
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physical violence, and the appellee never attempted to show 
in any manner whatever that the appellant ever laid hands 
on her. The entire evidence about this point was similar 
by both the parties, and it is conceivable how the Trial 
Judge could conclude any cruelty entitling the appellee to a 
limited divorce. The only matter which existed between 
these parties was first, that they did not live together as 
husband and wife since 1927, and secondly they did not have 
anything to do with each other, nor talk to one another. If 
this be held to be cruelty then its definition is stretched be¬ 
yond all proportions of reason. 

The definition for sufficiency of cruelty as a basis for a 
limited divorce was stated in Waltenberg v. Waltenberg, 
54 App. D. C. 383, 298 Fed. 842, where the facts were suf¬ 
ficiently aggrivated but entirely different than here, this 
Court held as follows: 

“The conduct of -the offending party, in absence of as¬ 
sault, may be such as to make life intolerable, and 
thereby amount to such cruel treatment as to justify a 
decree of separation”. 

In our case, there was no conduct whatever which show¬ 
ed any acts similar to the Waltenberg case, and the ap¬ 
pellee herself did not testify in any one instance of any 
acts which may have even tended to make life intolerable or 
even uncomfortable. For a time the home broke up. (App. 
4) and the appellee lived with a sister and she never had 
anything to do with the appellant. The appellee did not 
even allude to anything of any nature which operated on 
her physical system, or did she even -hint to any bodily 
injury. It appears that the only thing which exists in 
this case was that the appellant told the appellee he could 
no longer live with her, and the appellee consented. 

We believe this case is more controlled by Taylor v. 
Taylor, 62 App. D. C. 316, 67 F. (2nd) 582 where this Court 


I 
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said: “Mere lack of congeniality or incompatibility and 
the constant wranglings of the parties will not justify a 
charge of cruelty on the part of either. In our case there 
was no constant wranglings, only incompatibility as stated 
by the appellant. (App. 12.) j 

i 

When the Trial Judge was told there was no cruelty lie 
could not even point out any such act, but merely stated 
that this was for the Court of Appeals. If ever there was 
a case tried where no evidence was adduced to support a 
charge of cruelty, this was such a case. The appellant con¬ 
tents that such error allows him a reversal 

i 

2. The evidence was clear and overwhelming that the 
parties had separated since at least 1927. Both parties 
conceded this. However, the Court’s conclusion .that there 
was no acquiescence for a single moment is not supported 
by the evidence. Nowhere in the record was any conduct 
of the appellee except that of acquiescence. She made no 
attempt to resume her marital life with the appellant She 
nowhere nor at any time requested the appellant to 
and live with her, and at no time whatever was her conduct 
such as to indicate she wanted to have the separation end. 
Her entire course of conduct was one of consent. The ap¬ 
pellant testified that when he told the appellee he did not 
want to live with her, he stated that she consented (App. 
12). The appellee did not retake the stand to rebut lor 
deny this statement. There can be no question that .the 
cases of this Court are all in point and definitely control 
in this case. 1 It is crystal clear the Trial Judge erred in 
not granting the appellant a final judgment of absolute 

divorce on grounds of voluntary desertion. 

. 

1 Parks v. Parks, 73 App. D. C 93, 116 F. (2nd) 556. 

Butler v. Butler, 81 U. S. App. Eh C. 26, 154 F. (2nd) 203. 

Buford v. Buford, 81 U. S. App. D. C 169, 156 F. (2nd) 567. 

Bowers v. Bowers, 79 U. S. App. D. C. 146, 143 F. (2nd) 158. 

Vanderhuff v. Vanderhuff, 79 U. S. App. D. C. 153, 144 F. (2nd) 509J 
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3. The evidence was utterly lacking that the appellant 
had committed adultery. Because the appellant, in at¬ 
tempting to defray expenses, in a six unit apartment per¬ 
mitted two of his friends to live with him and share ex¬ 
penses, one of the friends being a man with whom the ap¬ 
pellant shared a bed room, and the other was a woman who 
had a separate and complete bed room, the Trial Judge 
took great offense at this. The appellant and his witnesses 
expressly denied any improprietary, and the appellant 
denied any improper conduct. But merely from the fact 
that these parties were under the same room the Trial 
Judge regarded this so suspiciously that it apparently 
caused him to grant the limited divorce and deny the cross 
claim for absolute divorce. Regardless of this suspicion, 
the Trial Judge had no right to deny the cross claim for 
absolute divorce on grounds of five year separation, since 
this Court has definitely held .to the contrary. 2 

Conclusion 

The law being so definite, and the evidence so clear, the 
judgment of the Trial Court requires a reversal on all of 
the points raised as the judgment being contrary to such 
settled law, and contrary to -the facts of this case. 

We respectfully submit, that the judgment should be 
reversed. 


HERMAN MILLER,, 
Attorney for Appellant, 


a Parks v. Parks, supra. 
Vanderhuff v. Vanderhuff, supra. 
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APPENDIX 


Case No. 9996 


m THE 


DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Kathryn- L. Moore, 

1460 Irving Street, N. W., 
Washington, D. C., 

Plaintiff, 

vs. 

Harry B. Moore, Sr., 

1474 Columbia Road, 
Washington, D. C-, 

Defendant. 


Civil Action 
No. 36020 


Complaint for Limited Divorce (Cruelty) 

* ! 

(Filed July 26, 1946.) i 

I 

The complaint of plaintiff KATHRYN L. MOORE 
shows, as follows: 

! 

L She is an adult citizen of the United States, a resi¬ 
dent of the District of Columbia for more than one year 
next preceding the filing hereof, and brings this action in 
her own right as the wife of defendant. 

2. Defendant HARRY B. MOORE is an adult citizen of 
the United States, a resident of the District of Oolnmbiia, 
and is sued in his own right 

3. The parties were duly united in marriage at Balti¬ 
more, Maryland, on to-wit August 9,1913, and immediately 


I 
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took up their abode in this District in the home of defend¬ 
ant’s parents, where they continued to reside until the 
death of said parents, after which they continued to occupy 
said abode, until the time hereinafter related when plain¬ 
tiff was forced to leave the same. 

4. The following children were born of said marriage, 
namely, Harry B. Moore, Jr., bom April 29, 1920, and 
Owen R. Moore, bom October 24, 1922 ; on to-wit October, 
1917, the parties legally adopted Robert P. Moore, bom 
November 25, 1913. 

5. That since July, 1927, defendant has furnished no 
support for plaintiff and said children, although well able 
to do so, told plaintiff he was tired of family responsibilities 
and that she should let someone else take care of them, 
which was done for a considerable period of years by the 

parents of defendant; thereafter, and to supple- 
64 ment said support, plaintiff obtained employment 

and from the emoluments therefrom supported her¬ 
self and said children until they became self supporting, 
with the help of her family; that said employment was 
abandoned in to-wit the year 1941, when plaintiff, because 
of physical disability, became unemployable, and she is 
now unemployable, and without income. Plaintiff is in¬ 
formed, and believes, and therefor avers, that defendant 
is employed by Atlas Furniture Company, and that he has 
a drawing account of $60.00 per week plus commissions 
and that he earns in excess of $100.00 per week. 

6. That for a considerable period of time prior to June 
29, 1946, defendant repeatedly and consistently ordered 
and demanded that plaintiff remove from the marital abode 
of the parties; that for a long period of time prior to said 
date defendant has neglected his home and has spent his 
unemployed time with another woman; .that the parties 
hereto have not cohabited as husband and wife since to-wit 




3 


1927, and defendant has shown no interest whatsoever ini 
•the health or welfare of plaintiff, and for the past font 
years or so has spoken to her on infrequent occasions only; 
as a result of said conduct and to escape such intolerable 
conditions, and at the insistence of defendant, and to pre¬ 
serve her mental health and to prevent further deteriora¬ 
tion of her physical health, plaintiff was forced to remove 
from the marital abode of the parties on June 29, 1946, 
and she is now living separate and apart from defendant* 

WHEREFORE, plaintiff demands : j 

1. That pendente life and permanently she be awarde4 
alimony, suit money, and attorney’s fees. 

i 

2. That upon final hearing hereof she be awarded a dif 
vorce a mensa et thoro from the defendant. 

i 

3. Such other, further and alternative relief as to the 

Court may seem meet and proper. 

. 

65 /s/ KATHRYN L. MOORE. | 

Joseph H. Batt, 

Attorney for Plaintiff, 

Denrike Building. L 


District of Columbia, ss.: 

KATHRYN L. MOORE, being first duly sworn deposes 
and says that she has read the foregoing complaint by her 
subscribed and knows the contents thereof; that the mat¬ 
ters and things stated therein of her own knowledge are 
true and those stated upon information and belief she 
believes to be true. 

I 

i 

/s/ KATHRYN L. MOORE ! 
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Subscribed and sworn to before me this 24th day of 
July, 1946. 

/s/ KATHRYN E. ALLEN, 
(Seal) Notary Public, D. C. 


66 Answer and Counterclaim for Absolute Divorce 
on Grounds of Voluntary Separation 

(Filed Aug. 12, 1946.) 

i 

For answer to the plaintiff’s complaint for limited di¬ 
vorce on grounds of cruelty, the defendant says: 

1. and 2. He admits paragraphs one and two. 

3. He admits the marriage and the date thereof, and 
says that immediately thereafter began to live with the 
defendant’s parents, but about year 1931 or 1932 the plain¬ 
tiff left the household because the parents broke up house, 
and the plaintiff went to live with her sister. That the 
plaintiff later left her sister’s house and went to live in 
Rockville, Maryland where she obtained employment, at 
about $30.00 per month and her room and board. That 
the plaintiff remained here about three years, and then 
went to live with the defendant’s parents for about two 
or three years, but the defendant was not living with his 
parents during this last mentioned time. In year 1938 or 
1939 the plaintiff went to live in the 100 block of B Street 
N. E., as a resident manager receiving salary of $30.00 
with her room and board. In the year 1941 the plaintiff 
became ill and again began to live with the defendant’s 
parents until recently when she moved to the address of 
the caption of the case herein. 

4. He admits paragraph four. 


5 




I 
i 
i 

i 

s 
i 

i 

I 

5. He denies paragraph five and in full and complete 
answer thereto says: That after moving to his parents’ 
home with the plaintiff, the defendant being in partnership 
with his father in the real estate business, made no demar¬ 
cation between the support furnished by his father and 
that made by himself, both worked together and his effort^ 
along with that of his father supported his parents, him- 
self, the plaintiff and their children. He admits in year 
1925 he advised the plaintiff that he no longer desired to 
live with her as husband and wife, and desired to separate 

from her. That from years about 1931 or 1932 until 
67 1941, except for the two years during that time she 

lived with the defendant’s parents, that the plaintiff 
was employed either at Rockville or as said resident man- 
ager at $30.00 monthly plus her room and board. He denies 
that he requested someone else to care for his children, 
but they were taken care of principally by the defendant’s 
mother, under the partnership arrangement with the de¬ 
fendant’s father. The defendant says that the plaintiff’s 
employment took care of herself exclusively, but she never 
did, nor was she able to support herself and the children 
on the income she received. This defendant expressly de¬ 
nies that the plaintiff is unemployable, but that she is cap¬ 
able of doing certain kinds of work, which is readily ob¬ 
tainable if sought, but the plaintiff has made no effort 
whatever to obtain such employment but relies solely upon 
the support given her by the parties’ children, and this 
support is adequate, even without her employment. He 
admits he is employed by Atlas Furniture Company, 
and has a drawing account of $60.00 against commissions 
earned, and he is now $150.20 overdrawn as of August 1st* 
1946, and he denies he earns in excess of $100.00 per week, 
or even $50.00 per week. 

6. He denies paragraph six, but says that due to the 
conditions and relations existing between them, and their 


i 

i 

i 
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action's being other than husband and wife, the children 
of the parties requested the plaintiff to leave the premises 
because the tension existing in the apartment and incon¬ 
veniences caused by the fact that the parties had not lived 
as husband and wife for 21 years. That the plaintiff men¬ 
tioned an extension to this defendant, but this defendant 
responded in the negative, and thereupon the plaintiff 
left; this defendant denies that he neglected his home, but 
as theretofore existed the home was principally kept by 
his parents, and he contributed thereto as required, and he 
denies he spent all of his unemployed time in the company of 
another woman, but he admits that he had gone out social¬ 
ly. She admits he has not cohabited with the plaintiff, but 
the time is since 1925 not 1927. He denies he has shown no 
interest whatever in the plaintiff’s welfare or physical con¬ 
dition, but to the contrary says that when she became ill in 
1941 he permitted the plaintiff to come to his parents and 
his home, and he admits he has spoken to plaintiff infre¬ 
quently. 

COUNTERCLAIM. 

For counterclaim of the defendant for absolute divorce 
against the plaintiff on grounds of voluntary separation 
the defendant says as follows: 

1. That he and the plaintiff were married at Baltimore, 
Maryland on August 9th, 1913, and there was bora to 
the parties the children mentioned in the complaint 
68 and that they adopted the other child. 

2. That since the year 1925 the parties have lived 
separate and apart, without cohabitation during which 
time the plaintiff made no effort whatever to live with the 
defendant as his wife, and since 1925 permitted the sepa¬ 
ration to continue between which has been continuous, with¬ 
out interruption, and without cohabitation. 
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WHEREFORE, the defendant demands judgment of 
absolute divorce from the plaintiff on grounds of voluntary- 
separation, and that the plaintiff’s complaint be dismissed, 
and for general relief. 

/s/ HARRY B. MOORE, SR, 
Defendant. 

/&/ Herman Miller, j 

Attorney for Defendant, 

800 H Street, N. W. 


District of Columbia, ss.: 

HARRY B. MOORE, SR., first being duly sworn deposes 
and says that he is the defendant herein and he has read 
the foregoing answer and counterclaim by him subscribed 
and he knows the contents thereof ; that the matters there¬ 
in set forth are true and those stated upon information and 
belief he believes to be true. 

j 

/s/ HARRY B. MOORE, SR. 

Subscribed and sworn to before me this 12th day of Au¬ 
gust, 1946. 


Notary Public, D. C. 


69 Answer to Counterclaim for Absolute Divorce 

I 

(Filed Ang. 26, 1946.) 

For answer to the counterclaim for absolute divorce on 
the ground of voluntary separation filed herein by defend¬ 
ant, plaintiff says: 


i 
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1. She admits the allegations contained in paragraph 
1 of the counterclaim; in addition to the children men¬ 
tioned therein, there was bom to the parties a daughter 
who died in infancy. 

2. She denies the allegations contained in paragraph 2 
of the counterclaim. 

Further answering said allegations, she states that from 
the date of the marriage until to-wit April 26, 1927, the 
parties lived happily together as husband and wife; in 
to-wit the spring or summer of 1926 one Wallace telephon¬ 
ed plaintiff and asked her whether she knew defendant 
was “going with” said Wallace’s wife, and when plain¬ 
tiff asked defendant whether it was a fact he told her the 
statement was made for purposes of blackmail and she 
gave the matter no further thought, because of the happy 
married life of the parties, until April 26, 1927, on which 
date she saw defendant leaving the home of one Lillian 
D. Wallace, 1513 Varnum Street, Northwest, at to-wit 11 .*00 
o’clock p. m., and defendant confessed to plaintiff that he 
had been “going with” her for to-wit four years; where¬ 
upon plaintiff asked defendant to cease his association with 
the said Lillian D. Wallace, which he refused to do, and told 
plaintiff that he was in love with said Lillian D. Wallace, 
that he could not and would not give her up, that he wanted 
to have both her and plaintiff,' and that if he told plaintiff 
the facts of the matter that she would not be able to under¬ 
stand the situation; whereupon plaintiff told defend- 
70 ant that she would not cohabit with him unless and 
until he ceased said illicit association, and she has 
not cohabited with him since the last mentioned date for 
the reason that defendant has continued said association 
with Lillian D. Wallace, and plaintiff is informed and be¬ 
lieves, and therefore avers, that the said Lillian D. Wallace 
is now living with defendant in his apartment at 1474 
Columbia Road, Northwest, Washington, D. C. 
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WHEREFORE, having fully answered, plaintiff de¬ 
mands that the counterclaim herein be dismissed, with 
costs. 

i 

i 

/s/ KATHRYN L. MOOREj 

/s/ Joseph H. Batt, 

Attorney for Plaintiff, 

Denrike Building. j. 


District of Columbia, ss.: 

KATHRYN L. MOORE, being first duly sworn, deposes 
and says that she has read the foregoing answer to counter¬ 
claim by her subscribed, and knows the contents thereof; 
that the matters and things therein stated upon personal 
knowledge are true, and those stated upon information and 
belief she believes to be true. 

i 

/&/ KATHRYN L. MOORE. 

Subscribed and sworn to before me this 23rd day of Au¬ 
gust, 1946. j 

i 

/s/ MABEL L. OHEPTON, 
(Seal) Notary Public, D. C. 


71 I HEREBY CERTIFY that a copy of the fore¬ 
going answer to counterclaim was mailed by me, 
postage prepaid, on August 26th, 1946, addressed to Her¬ 
man Miller, Esq., 800 H Street, N. W., Washington, D. C. 
attorney for defendant. 

/s/ JOSEPH H. BATT, 
Attorney for Plaintiff . 
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TESTIMONY, APRIL 15th, 1948. 

4 Kathryn L. Moore, the plaintiff, being first dnly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Batt: 

• • • 

5 Q. When and where were yon and Mr. Moore 
married! A. In Baltimore, Maryland, Angust 9, 

1913. 

Q. Following that marriage, did yon and Mr. Moore 
live together in the District of Columbia? A. Always. 

• • • 

Q. Tell the Court just what your married life was with 
Mr. Moore, from the time yon began living with him in 
Washington. A. Well, for the first 10 years my married 
life was a very happy one. No one could ask for a better 
one. We went to live with his people from the very start. 
And after 10 years, on the 26th of July, in 1927, he told me 
he didn’t want the responsibility of a family any more, in 
July, 1927. 

• • • 

7 A. At the time of the 10 years; but on the 27th, 

as I said, on the 1927, in July, he informed me he 
didn’t want the responsibility of a family any longer. 

• • • 

9 CROSS EXAMINATION by Mr. Miller: 

Q. Mrs. Moore, from what I gather, since at least 
1927 yon and Mr. Moore have not lived together as hus¬ 
band and wife? A. We certainly have not. 

Q. And you haven’t talked to one another since 1927? 
A. Only like illness or something like that. But as to 
any mutual conversation or anything like that, absolutely 


none. 


• • 
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Q. And during that time, after 1927, yon did not 
live together as husband and wife? 

A. Absolutely no. 


21 James H. Heard, called as a witness on behalf of 
the plaintiff and being first duly sworn, was ex¬ 
amined and testified as follows: 

j 

Direct Examination by Mr. Batt: 

I 

Q. State your full name, please. A. James H. Heard. 

• • • 

Q. Dp you know anything about the married life of 
and Mrs. Moore? A. Well, in the last few years I know 
they haven’t been together for quite a few years. 

• • • 

j 

22 CROSS EXAMINATION by Mr. Miller: j 

23 Q. Mr. Heard, you know, of course, that since 
the last 18 years they haven’t lived together, don’t 

you? 

• • • 

i 

A. There has been a little bit of a misunderstanding 
there in the last 18 years. 

• • • | 

24 (The witness left the stand.) 

Mr. Batt: That is the plaintiff’s case, your Honor. 
Mr. Miller: I would like to move at this time thjat 
the complaint be dismissed, and go forward on the 



• • • 

Q. And you still did not live together? A. No. 

• • • 


11 

12 
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counterclaim, your Honor. There has been no proof 
afforded. 

The Court: Denied. 

• • • 


Harry B. Moore, 

* • • 

Direct Examination by Mr. Miller: 

Q. Mr. Moore, speak slowly so we can all hear you. 
What is your full name? A. Harry B. Moore. 

• • • 

Q. When did you marry Mrs. Moore? Do you remem¬ 
ber? A. August, 1913. I think it was the 9th. I am not 
positive of the exact date. 

25 Q. And there came a time that there was a dis¬ 
cussion about your separation? A. That is right. 

Q. When was that? A. That was in 1926. 

• • • 

Q. Will you tell us, if you did, did you have a conver¬ 
sation with Mrs. Moore about it? A. I did. 

Q. Will you tell the Court what that conversation was, 
what you said and what she said. A. Well, I told Mrs. 
Moore at that time I thought the case between she and I was 
grossly incompatible and no possible chance of a successful 
continuation of our union, and discussed it at quite some 
length and told her I had given it serious thought over a 
period of a year or a year and a half before making up my 
decision, and my decision was definitely final. 

* • • 

26 Q. What did she say in response to that? A. 
Well, she discussed it at quite some length, and 

fina lly said if we were to separate, she would accept that, 
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i 


j 

i 


and that she expected me to support my children but did 
not want a dime from me then or forever in the way of sup¬ 
port. That was her remarks. 

i 

* * • 

i 

36 By Mr. Miller: j 

Q. Who is Mrs. Wallace? A. Mrs. Lillian ij). 
Wallace. j 

Q. What relation is she to you? A. A very good frien^L 

# • • 

40 The Court: Who lives in this apartment now? 

The Witness: I have two roomers there, and Mrs. 

Wallace; one occupies the room with me. 

The Court: Where are your sons? 

The Witness: My sons have been living there 
pretty much all the time up to the last two or three 
days—at least one of them, 

... | 

i 

41 The Court: So you have—Mr. Spruce, is it? 

The Witness: Yes, sir. 

The Court: And Mrs. Wallace? 

The Witness: That is right. I 

The Court: And yourself? 

The Witness: Yes, sir. 

The Court: And Harry on occasion? 

The Witness. He has lived there a considerable 
time. i 

The Court: And there are three bedrooms? 

• # • 


43 By Mr. Miller: 

Q. Does Mr. Spruce pay yon any money? A. 

Yes, sir. 

Q. What bedroom does he occupy? A. He is occupy¬ 
ing the bedroom with me. 

i 

i 

i 

i 

i 

i 

i 
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Q. Yon room together? 

44 A. We have twin beds, and room together. 

• • • 

45 The Court: And you are occupying the same 
apartment. 

The Witness: Not the same quarters. 

• * • 


By Mr. Miller: 

Q. Will you tell us why she moved there? 

• • • 

The Witness: To help defray the expenses. 

• • * 

46 By Mr. Miller: 

Q. Is anything going on between you and Mrs. 
Wallace? A. Absolutely no. 

Q. Does anyone else have a key? A. There are nine 
keys out on my apartment. 

Q. Who has the keys? A. My sons, the other son’s 
wife, Mr. Spruce, a Chinese boy who went through school 
with my sons, who has always been a close friend with 
them and visits my house frequently and comes any hour 
during the day or night, and he has a key in case I am 
asleep or out. 

• • • 

Q. Is there any hope of reconcilation between you 

47 and your wife? A. No, none whatever. 

• • • 
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54 Samuel S. Spruce, 

i • t 

f | * 

! *' 

Direct Examination by Mr. Miller: 

Q. What is your name, Mr. Spruce? A. Samuel S. 

Spruce. 

I 

• • • 

55 Q. And up to the time you moved into the apart¬ 
ment, have you heard or seen or known of any ink- 

propriety between those two? A. I haven’t. 

• • # 

56 Q. What bedroom do you occupy? A. The same 
one with Harry. 

Q. How many beds are in that roomt A. Two. | 

* • • 

Q. And during that time would you say you saw any¬ 
thing of the nature of any impropriety between them? A. 

None whatever. 

• • • 

59 The Court: Of course, I don’t believe Mr. Moore’s 
story at all; I will be frank in saying that. I can’t 
imagine two people living together, a woman who has 
no husband and a man who has no wife, living to- 

60 gether in an apartment and everything supposed to be 
above board. That taxes the imagination just a little 
bit, and I also believe this relationship with Mrs. 
Wallace goes back a long period of time. It has 
been testified he has known her some 20 years and 

i 

that broke up the home. 

... i 

_ i 

61 Mr. Miller: What is your Honor doing about the 
complaint, the cross-complaint? 

The Court: Dismissed. 


I 
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Mr. Miller: Both of them? 

The Court: The defendant’s is dismissed, and I 
am granting a decree to the wife. She never ac¬ 
quiesced for a moment. 

Mr. Miller: There is no proof of cruelty. 

The Court: That is a matter for the Court of Ap¬ 
peals ; but, as I see it, that is the answer. The coun¬ 
terclaim is dismissed. 

• • • 


72 Judgment for Legal Separation 

(Filed April 26, 1948.) 

Upon consideration of the complaint herein for limited 
divorce (cruelty), the answer and counterclaim of defend¬ 
ant for absolute divorce (voluntary separation), and answer 
to said counterclaim, and the testimony adduced in open 
Court on April 15, 1948, and it appearing to the Court 
that the parties were duly married at Baltimore, Maryland, 
on to-wit August 9, 1913, and that the plaintiff has estab¬ 
lished the allegations of cruelty contained in her complaint 
and that the defendant has failed to establish the allega¬ 
tion of voluntary separation contained in his counterclaim, 
it is, by the Court, this 26th day of April, 1948, 

ORDERED, AD JUDGED, and DECREED, as follows: 

1. That the counterclaim filed herein by defendant Harry 
B. Moore, Sr., be and the same hereby is dismissed. 

2. That the plaintiff, KATHRYN L. MOORE, be and she 
hereby is awarded a divorce a mensa et thoro from the de¬ 
fendant, HARRY B. MOORE. SR., on the ground of cruelty. 

3. That the defendant pay to the plaintiff, as and for 
permanent alimony, the sum of One Hundred ($100.00) Dol- 



lars per month, the first said payment to be due and payable 
on the date of this judgment, and a like sum on the cor¬ 
respondent date of each succeeding month thereafter, until 
further order of Court, said payments to be made at the 
office of plaintiff’s attorney of record herein. 

73 4. That the defendant pay to Joseph H. Bait, 

forthwith, the sum of One Hundred ($100.00) Dol¬ 
lars as compensation for his services as attorney for the 
plaintiff herein. j 

! 

/s/ MATTHEW F. McGUIRE, j 
Justice. 

i 

Approved as to form: | . 

Herman Miller, 

Attorney for Defendant. j 


I hereby certify that a copy of the foregoing Judgment 
was mailed, postage prepaid, addressed to Herman Miller, 
Esq., 800 H Street, N. W., Washington, D. C., on April 26, 
1948, attorney for defendant 

i 

i 

/s/ JOSEPH H. BATT, j 

Attorney for Plaintiff. 


74 Motion for a New Trial and Judgment for 

the Defendant 

(Filed May 4,1948.) 

Comes now the defendant by his attorney and moves Ihe 
Court to grant a new trial herein or in the alternative to 
enter judgment herein for the defendant, and as reasons 
therefor states as follows: 
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1. That there was no evidence addnced in the trial 
herein which even tended to support a judgment for the 
plaintiff on grounds of cruelty. 

2. Under the unoontradicted evidence in this case, the 
defendant was entitled to a judgment. 

3. All of the appellate cases in this jurisdiction clearly 
show that the defendant was entitled to a judgment for 
absolute divorce. 

4. The judgment of the Court was plainly against the 
evidence in this case. 

/s/ HERMAN MILLER, 

Attorney for the Defendant, 
800 H Street N. W. 


To Mr. Joseph H. Batt, 

Attorney for the Plaintiff, 

800 H Street N. W. 

Please take notice that the points and authorities in sup¬ 
port of the above motion are attached; the rules require 
that you file your points and authorities in opposition within 
5 days after the service hereof upon you. 

A copy of the above motion was mailed, postage prepaid, 
U. S. Mail, to Joseph H. Batt, Esq., 1010 Vermont Avenue 
N. W., this 3rd, day of May, 1948. 

Denied 5/7/48. 


/s/ HERMAN MILLER. 


I 

i 

i 

i 


KATHYRN L. MOORE, 

Plaintiff, 


HARRY B. MOORE, 

Defendant. 


Civil No. 36020. 


Notice of Appeal 

i 

(Filed May 26,1948.) 

i 

Notice is hereby given this 26th day of May, 1948, that 
Harry B. Moore hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment! 
of this Court entered on the 26th day of April, 1948 in favor 
of Kathryn L. Moore against said Harry B. Moore. 

i 

I 

/s/ HERMAN MILLER, j 

Attorney for Defendant, 

800 H Street N. W. j 

Serve Joseph H. Batt, Esq., attorney for Plaintiff 1010 
Vermont Ave., N. W. 



